No. 12,971 


In the United States Court of Appeals 
for the Ninth Circuit 


Duane Moss, ET AL., APPELLANTS 
V. 


Hawauan Drepcine Co., APPELLEES 


Martin H. Larsen, er AL., APPELLANTS 
v. 


FLoop Bros., a CoRPORATION, ET AL., APPELLEES 


ConsotipaTeD Cases, Heresy Rererrep to anp Mabe a Part 
Hereor spy NumBer: 


Jos. 25300, 25301, 25302, 26061, 26062, 26063, 26064, 26065, 
26066, 26067, 26068, 26069, 26070, 26071, 26072 26073, 
26074, 26075, 26076, 26077, 26078, 26242, 26243, 26245, 
26247, 26535, 26536, 26537, 27001, 26919. 


BRIEF ON BEHALF OF APPELLEES 


H. G, MORISON, 
Assistant Attorney General, 
Department of Justice. 
FRANK J. HENNESSY, 
United States Attorney, 
Northern District of California. 
EDWARD H. HICKEY, 
MARVIN C. TAYLOR, 
Attorneys, Department of Justice, 
+ Attorneys for Appellees. 


Cit er 


NAV’ -ar (950 


Sub IECT INDEX 


Argument: 


P.L. 177, 81st Congress, 1st Session, and P.L. 393, 81st Con- 
gress, lst Session, are constitutional...................... 5 
Conclusion 


TABLE OF AUTHORITIES CITED 
Adkins v. HE. I. duPont deNemours ¢& Co. (CCA 10), 176 F. 


SEL, oo er 6 
Battaglia v. General Motors Corp., (CCA 2), 169 F. (2d) 254, cert. 

0, Co Us 1S 1 515) 
Bay Bridge Operating Co. v. Aaron, 334 U. S. 446.......... ins2, pee 


moonyn Bank v. O'Neill, 324 U.S. 697.........000...0......... i. A 
Bumpus v. Remington Arms Co. (CCA 8), July 6, 1950, 9 WH 

nS US so egg rrr 8 
Meee? vy. Oregon, 2435 U.S. 426....... 0000 nee a 
Busch v. Wright Aeronautical Corp. (CCA 6), 174 F. (2d) 322.... 5 
ICingrigrant v. B. H. Hubbert € Son, Inc. (CCA 4), 168 F. 


Meee cont, den., 335 U. S. 868... . 1... eee es 5 
Meee ves V. Getz., 285 U.S. 4384... 0 0 cece. 15 
Dakota Central Telephone Co. v. South Dakota, 250 U. S. 163..... 13 
Parr v. Mutual Life Insurance Co. (CCA 2), 169 F. (2d) 262, 
Memeetesss U.S. 871... cece cence ee cu ces. 5 
Duane Moss, et al., Appellants v. Hawaiian Dredging Co., et al., 

Appellees (CCA 9), pending on appeal, No. 12571.............. 
Federal Trade Commission v. Keppel & Brother, 291 U. S. 304.... 13 

Meme 7 143 U.S. 640 cee e een 13 
uch v. General Motors Corp. (CCA 6), 169 F. (2d) 266, cert. 

0 UL Sy Cr 5 
Flannigan v. Sierra, 196 U.S. 553......0..0. 00.00 e eee ee 15 
pome Bldg. dé’ Loan Ass’n v. Bluisdell, 290 U.S. 398............. 14 
Lassiter, et al. v. Guy F. Atkinson, 176 F. (2d) 984.............. 4,5 

meveiierciules Powder Co. (CCA 7), 171 F. (2d) 950............ 5 
Louisville ¢ Nashville R.R. Co. v. Nottley, 219 U. 8. 467 ......... 14 


Manof sky v. Bethlehem-Hingham Shipyards, Inc. (CCA 1), 177 
ED hn ra 


II 


Table of Authorities Cited—Continued 


Page 
Omnia Co. v. Urgted States, 261 U.S 502) er 14 
Opp Cotton Mills v. Administrator, 312 U. 8. 126................ 16 
Overnight Motor Co. v. Missel, 316 U. 5. 5/2). eee 7,14 
Potter v. Kaiser Co. (CCA 9), 171 F. (2d) 703.) ee en 6 
Rogers Cartage Co. v. Reynolds (CCA 6), 166 F. (2d) 317.... 5 
Role vy. J. Neils Lumber Co. (CCA 9), 171 Fo (2d 0G 5 
Seese v. Bethlehem Steel Co. (CCA 4), 168 F. (2d) 58....... cela 5 
Sunshine Anthracite Coal Co. v. Adkins, 310 U. 8. 381............ 13 
Thomas v. Carnegie-Illinois Steel Corp. (CCA 3), 174 F. (2d) 

TTD ok cones ae eee eee see es sn bee ee 5 
United States v. Darby, 31290. S. 100°... 2... 2 eee 7,16 
Véiz Vv. Siath Ward Assn, 310 U.S. 32....... 2.2 ee 8 
Weaver v. Paidier Bros. 270 U.S. 402....... .. eee 8 
Yatus v. Umied States, 321 U.S. 414......... eee ee 14 

APPENDIX 


P.L. 177, 8lst Congress, Ist) Session............. eee eee 
P.L. 393, Sist Coneress, Ist Session. ........._. e 
House of Representatives Report No. 121 to accompany H.R. 858. 
Senate Report No. 402 to accompany H.R. 858................... 


In the United States Court of Appeals 
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v. 


FLoop Bros., a CorPoraTION, ET AL., APPELLEES 


ConsoLipATEeD Cases, Heresy Rererrep to aND Mape a Part 
Herrror sy NuMBER 


BRIEF ON BEHALF OF APPELLEES 


COUNTER STATEMENT OF CASE 


It is our understanding that the single issue to be argued 
at this time is the constitutionality of P. L. 177 and P. L. 398, 
81st Congress, Ist Session;’ and that the limitation of the 


1P.L. 393, which is commonly called “Fair Labor Standards Act 
Amendments of 1949”, and which deals with many matters in addi- 
tion to overtime, was under consideration by the 81st Congress at 
the time it enacted P.L. 177. The provisions of Sections 7(d) (6) 
and 7(d)(7) of P.L. 393 are the same, in substance, as the pro- 
visions of Section 1 of P.L. 177. Section 16(e) of P.L. 393 is the 
same, in substance, as Section 2 of P.L. 177. P.L. 177 was repealed 
by Section 16(f) of P.L. 393, which, however, reenacted P.L. 177 as 


(1) 
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hearing to this issue is pursuant to an oral stipulation of 
appellants’ counsel that in the event of a decision sustaining 
the constitutionality of these statutes judgments may be 
entered for the defendants in all the consolidated cases. 
See Transcript, pp. 70, 74, 75. 
Pages 5 to 21 of appellants’ brief are devoted to what is 
called ‘‘Background and Preliminary Considerations’’. 
Many of the statements therein are incorrect, or are but 
misleading segments of the evidence.* Similar inaccurate 


above stated. The full text of P.L. 177 and of applicable sections 
of P.L. 393 appear at pages 18 to 21 of the Appendix of this brief. 
The House and Senate Committee reports on P.L. 177 appear be- 
ginning at page 21 and page 28, respectively, of the Appendix. 

? For example: 

(a) At pages 5 and 6 itis said that the longshore industry has 
never operated on a “regular basis so far as daily hours of work 
are concerned”, and that work at all hours of the day and on all 
days of the week is the same, except that work at night or on 
Sundays and holidays is more “dangerous, difficult and unpleasant” 
and carries a higher rate only for this reason. Hence—it is said at 
pages 8 and 9—all rates are regular rates; and there is no such 
thing as overtime in the longshore industry (see fn. 2, p. 7). Pre- 
sumably appellants’ purpose in making these statements is to lay 
a basis for arguing that the Congressional action was an outrageous 
reversal of existing concepts. That there is a normal working day 
in West Coast longshoring, and that all hours outside the normal 
day have long been regarded as true overtime hours, was the con- 
clusion of the Senate Committee after extended hearings which 
included testimony of appellants’ counsel. See pages 30-32, 41 of 
Appendix hereof. The evidence in our trial called for the same 
conclusion. Cf. dissenting opinion in Bay Ridge Operating Co. 
v. Aaron, 334 U.S. 446. 

(b) At page 20 it is said that F.L.S.A. as originally enacted was 
“clear and unambiguous”. To the contrary, see the statement of 
the Senate Committee (pp. 29, 40, infra) that “basically, the problem 
stems from the failure of the Congress to include in F.L.S.A. any 
definition of ‘regular rate’ of pay”. 

(c) At pages 12 to 15 an attempt is made to lead the Court to 
believe that the employers and government contracting agencies 
were utterly indifferent to the opinion of the Wage and Hour Ad- 
ministrator, and wilfully disregarded clearly established law. That 
this is not so appears from what the Senate Committee found (see 
pp. 33, 38, infra), and would be equally clear if the evidence in the 
present cases were read. 

(d) At various places (see pp. 6, 7, 11, 16, 18) it is stated that 
the Supreme Court decision in the Bay Ridge case established the 
right of all longshoremen (not only on the East Coast but also in 
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statements occur in appellants’ ‘Summary of Argument’’ 
on pages 4 and 5,° and at various points in the ‘‘ Argument’? 

If these statements are intended to lay a foundation for 
an argument that P. L. 177 and P. L. 393 are inapplicable to 
the employment practices in the instant cases, they are 
improper as in derogation of the stipulation above re- 
ferred to. 

If the statements purport to be a compliance with this 
Court’s rule 20(e), requiring a statement of ‘‘the manner 
in which the questions [to be presented] arise’’, it is, to say 
the least, unfortunate that they are inaccurate. 


To the extent that the factual and legal situation existing 
at the time of the enactment of the legislation might be 
thought relevant to the constitutional question, we believe 
the Court should look to the findings and statements of the 
House and Senate Committee, which appear at pages 21 
and 28 of the Appendix of this brief. To attempt to deter- 
mine the factual and. legal situation by reference to the 
evidence and exhibits in the instant case would involve the 
Court in a great variety of disputes and arguments all of 
which we had supposed were set aside pending decision 
of the constitutional question. 


the present cases) to a recovery. If we should ever reach a dis- 
eussion of the applicability of that decision to West Coast prac- 
tices, vital distinctions between East and West Coast contracts 
would at once appear. Furthermore, the Supreme Court’s mandate 
referring the cases back to the District Court authorized “any 
amendments to the complaint or answer or any further evidence 
that the District Court may consider just”. The cases have been 
retried and are under advisement. Evidence and arguments were 
presented in support of the position that recovery was preeluded 
even under the Supreme Court deeision. 

3 In the Summary of Argument (pp. 4, 5) appellants assert that 
their rights had become ‘‘vested” because the Bay Ridge decision 
finally and conclusively established their right to a recovery. This 
is not so. Sce fn. 2(d). 

*As to the statement at page 27 that appellants’ rights had 
“matured” and “become vested” and “acquired”, ef. fn. 2(d). 

The statement at page 47 that P.L. 177 was not based on the same 
type of situation which prompted the enactment of the Portal-to- 
Portal Act flies in the face of the declarations of the Senate Com- 
mittee appearing at pp. 36-40, infra. 


SUMMARY OF ARGUMENT 


Seventeen decisions in nine Circuit Courts of Appeals, 
ineluding the decision of this Court in the ease of Lassiter, 
et al. v. Guy F. Atkinson, 176 F. (2d) 984, have upheld the 
constitutionality of the retroactive provisions of the Por- 
tal-to-Portal Act of 1947. Certiorari has been denied in six 
of these eases. These decisions are dispositive of the ques- 
tion of the constitutionality of the Fair Labor Standards 
Act Amendments of 1949 if the legal issues as to constitu- 
tionality are the same under the two statutes. The situa- 
tions leading up to the enactment of the two statutes, and 
the constitutional issues, are indeed the same, and were so 
recognized by the Congress. Cf. Appendix, pp. 36-40. 


The findings of the Congress that the situation which was 
to be corrected by the retroactive amendment constituted 
a substantial burden on interstate commerce and the free 
flow of goods in commeree, and that it was the congressional 
purpose to relieve and protect interstate commerce from 
practices which burden and obstruct it, bring the case within 
the doctrine that determination of whether need exists for 
congressional action in a field within the plenary power 
of Congress, and a decision as to the extent and efficacy of 
the means to be adopted, are legislative functions over which 
the Courts have no control except in rare and extraordinary 
situations such as do not exist in the present case. 

Apart from the precedential significance of the Portal 
Act decisions, it is clear that the Fair Labor Standards 
Act Amendments of 1949 are not unconstitutional, since the 
statute is an exercise of sovereign powers under the eom- 
merce clause, falling short of an outright taking of property; 
and such an exercise of sovereign power is not precluded 
by the fact that there will result a disruption of existing 
contractual relations or even a complete destruction of 
the benefits or value of contracts. Contracts, however ex- 
pressed, cannot fetter the constitutional authority of Con- 


gress. When they deal with a subject matter which lies 


within the control of Congress, they have a congenital 
infirmity. Parties cannot remove their transactions from 


| 
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the reach of dominant constitutional power by making con- 
tracts about them. 

This is particularly true where the rights in question 
are created by, and conferred on private persons by, a 
statute passed in the exercise of plenary powers in aid of a 
dominant public interest. Rights thus created are not 
invalidated by the fact that they may affect or be in dero- 
gation of contractual arrangements existing at the time 
of their creation. Similarly, legislative modification of 
such rights is not prohibited by the circumstance that 
the modification affects arrangements made pursuant to 
the original enactment. 


THE ACT OF JULY 20, 1940, PUBLIC LAW 177, 81ST CONGRESS, 
1ST SESSION, AND THE ACT OF OCTOBER 26, 1949, PUBLIC 
LAW 393, 81ST CONGRESS, FIRST SESSION, COMMONLY 
CALLED “FAIR LABOR STANDARDS ACT AMENDMENTS OF 
1949”, ARE CONSTITUTIONAL. 


It is assumed that this Court adheres to its decision in 
Lassiter v. Guy F. Atkinson Co., 176 F. (2d) 984, uphold- 
ing the constitutionality of the Portal-to-Portal Act of 
1947.° This disposes of problems relating to P. L. 177 & 


° A like result was reached in eight other circuits in the following 
cases: 
Manofsky v. Bethlehem-Hingham Shipyards, Inc. (CCA 1), 

ig. (2d) 529; 

Battaglha v. General Motors Corp. (CCA 2), 169 F. (2d) 254, 
certiorari denied, 335 U.S. 887; 
Darr v. Mutual Life Insurance Co. (CCA 2), 169 F. (2d) 
262, certiorari denied, 335 U.S. 871; : 
Thomas v. Carnegie-Illinois Steel Corp. (CCA 3), 174 F. 
(2d) 711: 
Seese v. Bethlehem Steel Co. (CCA 4), 168 F. (2d) 58; 
Cingrigrant v. B. H. Hubbert & Son, Inc. (CCA 4), 168 F. 
(2d) 993, certiorari denied, 335 U.S. 868; 
Fisch v. General Motors Corp. (CCA 6), 169 F. (2d) 266, cer- 
* tiorari denied, 335 U.S. 902; 
Newsom v. E. I. du Pont de Nemours & Co. (CCA 6), 173 F. 
(2d) 856, certiorari denied, 338 U.S. 824; 
Rogers Cartage Co. v. Reynolds (CCA 6), 166 F. (2d) 317; 
Busch v. Wright Aeronautical Corp. (CCA 6), 174 F. (2d) 
B22, 
ie Lee v. Hercules Powder Co. (CCA 7), 171 F. (2d) 950; 
Me Dumpus v. Remington Arms Co. (CCA 8), July 6, 1950, 9 
WH Cases 484; 
Role v, J, Neils Lumber Co. (CCA 9), 171 F. (2d) 706; 
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P. L. 393 if the situation with respect to them, and the 
legal issues as to their constitutionality, are the same as 
those relating to the Portal Act. 

The situations and the resulting issues are indeed the 
same. The following quotation from Senate Report No. 
402 with respect to H. R. 858 shows that the Senate 
so believed and so found: 


‘We believe that the overtime-on-overtime claims can- 
not be distinguished from the claims covered by the 
Portal-to-Portal Act. In both cases the claims arose 
under the Fair Labor Standards Act and would not 
have existed were it not for that law; in both eases, 
the claims arose by reason of the failure of Congress to 
define a basic term in that Act—the ‘workweek’ in the 
portal-to-portal situation and ‘regular rate’ in this 
overtime-on-overtime situation; in both cases, prose- 
eution of the claims violated the spirit of collective- 
bargaining agreements; in both cases, the filing of suits 
was deplored by responsible A. F. of L. officials; in 
both cases, the collection of claims would unfairly pe- 
nalize employers who attempted in good faith to comply 
with the Wages-and-Hours law. Indeed, in every im- 
portant respect the overtime-on-overtime claims closely 
parallel the portal-to-portal claims. In our opinion, the 
factual and legal findings recited in the Portal-to- 
Portal Act are equally applicable here, and the situa- 
tion requires the same expeditious and equitable treat- 
ment by Congress.’’ 


The findings in Section 1 of the Portal Act, which were 
thus adopted by reference as applicable to P. L. 177, in- 
clude those to the effect that the existing situation ‘‘con- 
stitutes a substantial burden on interstate commerce’’ and 
a ‘‘substantial obstruction to the free flow of goods im 
commerce’’, and that the amending statute was enacted 
‘“to relieve and protect interstate commerce from practices 
which burden and obstruct it’’. 

These findings are important for the reason that the 
determination of whether a need exists for congressional 


Potter v. Kaiser Co. (CCA 9), 171 F. (2d) 705; 

Adkins v. E. I. du Pont de Nemours & Co. (CCA 10), 176 
EF. (2d), 661: 

McDaniel v. Brown & Root, Inc, (CCA 10), 172 F. (2d) | 


: 
| 
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action in a field within the plenary power of Congress, and 
decision as to the extent and efficacy of the means to be 
adopted, are legislative functions over which the Courts 
have no control except in rare and extraordinary situations. 

In Umted States v. Darby, 312 U. S. 100, in the course 
of its discussion upholding the constitutionality of the Fair 
Labor Standards Act against the charge that it unconsti- 
tutionally interfered with existing employment contracts, 
the Court said, at page 115: 


‘“‘The motive and purpose of a regulation of interstate 
commerce are matters for the legislative judgment 
upon the exercise of which the Constitution places no 
restriction and over which the courts are given no con- 
control. McCray v. United States, 195 U. 8. 27; Son- 
emsky v. United States, 300 U. 8. 506, 513 and cases 
cited. ‘The judicial cannot prescribe to the legislative 
department of the government limitations upon the 
exercise of its acknowledged power.’ ”’ 


In Overnight Motor Co. v. Missel, 316 U. S. 572, the em- 
ployer took the position that the Darby case went no further 
than a holding that Congress could legislate against condi- 
tions detrimental to a minimum standard of living. It was 
argued that Congress could not constitutionally regulate 
rates of pay which were above such a standard, nor hours 
not injurious to health. The Court held, however, that the 
decision as to the need or efficacy of legislative enactments 
in aid of interstate commerce was the function of the Con- 
gress and not of the Courts, saying, at page 577: 


“Tf, in the judgment of Congress, time and a half for 
overtime has a substantial effect on these conditions, 
it lies with Congress’ power to use it to promote the 
employees’ well-being.’”’ 


Similarly in Bunting v. Oregon, 243 U.S. 426, where the 
issue was whether a State law regulating hours of labor in 
mines violated the Fourteenth Amendment, the Court said, 


| at pages 437-438: 


‘‘But we need not cast about for reasons for the legis- 
lative judgment. We are not required to be sure of 
the precise reasons for its exercise or be convinced of 
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the wisdom of its exercise. Rast v. Van Denman & 
Lewis Co., 240 U.S. 342, 365. It is enough for our de- 
cision if the legislation under review was passed in the 
exercise of an admitted power of government; and that 
it is not as complete as it might be, not as rigid in its 
prohibitions as it might be, gives perhaps evasion too 
much play, is lighter in its penalties than it might be, is 
no impeachment of its legality.”’ 


It is true that where contract rights are interfered with 
by a legislative enactment which is justified as an exercise 
of the police power or solely on the basis that the contract 
is charged with a public interest, the recitals in the legis- 
lation are not conclusive, and the Courts can examine into 
the facts to see whether the legislature has transgressed 
the limits of its powers. But the existence of an emer- 
gency is not a condition precedent to the right to exercise 
the police power or constitutional powers (Veix v. Siath 
Ward Assn., 310 U. S. 32, 38-40); and the burden of estab- 
lishing invalidity is on the attacking party (Weaver v. 
Palmer Bros., 270 U. 8. 402, 410; Minnesota Rate Cases, 
230 U. S. 352, 452); and the Courts are withont power to 
strike down the legislation except on overwhelming proof 
of complete inappropriateness and unjustifiability of the 
statute. The true doctrine is stated by Chief Justice 
Hughes in Norman v. Bd O RR Co., 294 U.S. 240. After 
having established the basic principle that Congress may 
regulate the currency even at the expense of contractual 
commitments and rights, he came to the point now under 
discussion—namely, the right or power of the Courts to 
pass upon the need or appropriateness of the legislation. 
At page 311 he said: 


‘‘Despite the wide range of the discussion at the bar 
and the earnestness with which the arguments against 
the validity of the Joint Resolution have been pressed, 
these contentions necessarily are brought, under the 
dominant principles to which we have “referred, to a 
single and narrow point. That poimt is whether the 
eold clauses do constitute an actual interference with 
the monetary policy of the Congress in the hght of its 
broad power to determine that poliey. Whether they 
may be deemed to be such an interference depends upon | 
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an appraisement of economic conditions and upon de- 
terminations of questions of fact. With respect to 
those conditions and determinations, the Congress is 
entitled fo its own judgment. We may inquire whether 
its action is arbitrary or capricious, that is, whether 
it has reasonable relation to a legitimate end. If it 
is an appropriate means to such an end, the decisions 
of the Congress as to the degree of the necessity for 
the adoption of that means, is final.’’ 


Continuing at page 313, he indicated the narrow limits 
of the Court’s function in the following language: 


‘*Can we say that this determination is so destitute 
of basis that the interdiction of the gold clauses must 
be deemed to be without any reasonable relation to the 
monetary policy adopted by the Congress?”’ 


In the heht of these pronouncements we turn to a state- 
ment of various facts which to us clearly show that the 
situation confronting the Congress was not so destitute of 
relationship to the well-being of interstate commerce as 
to empower the Court to interfere. 

(a) Following the Supreme Court decision of June 7, 
1948 in Bay Ridge Operating Co. v. Aaron, 334 U.S. 446, 
and as the date of expiration of the existing longshoremen’s 
collective bargaining agreement in New York drew near, the 
employers and union found themselves unable as a practical 
maiter to adjust the industry to the decision. <A costly 
strike followed. A Board of Inquiry appomted by the 
President under the Labor Management Relations Act of 
1947 reported the reality and sincerity of the impasse, 
A temporary arrangement was finally reached to bridge 
the gap until such time as remedial legislation might be 
enacted as recommended by the United States Department 
of Labor (‘‘Hearines before Subconmittee of the Com- 
mittee on Labor and Public Welfare, U. 8. Senate, 81st 
Cong., lst Sess. on 8. 336 and H. R. 858,”’ pp. 33-36, 554; 
ef. also letter of Secretary of Labor at p. 2). 

(b) The same problem existed in other industries having 
similar tvpes of contract (S. Rep. No. 402 on H. R. 858, pp. 
21, 28, infra); and enactment of the amendment was advo- 
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eated, through personal appearances or letters, by a large 
number of industries other than longshoring. The state- 
ments and letters emphasize that clock-hour arrangements 
similar to that involved in the Aaron case exist in these 
other industries; that the construction placed on F.L.S.A. 
by the Aaron decision was not weleomed by either em- 
ployers or employees in these industries; that attempted 
adjustments to meet the decision disrupted long-established 
and satisfactory collectively bargained agreements; that 
satisfactory adjustments were always difficult, and not in- 
frequently quite impracticable; and that employers and 
employees had believed that their contracts met the re- 
quirements of F.L.S.A. as interpreted in Wage & Hour 
Administration’s Interpretative Bulletin No. 4.° 

(c) The potential liability under the Supreme Court de- 
cision in the Aaron case, supra, was estimated as high as 
$300,000,000 in the longshore industry (S. Rep. 402, p. 28, 
infra; and statements by Supreme Court, 334 U.S. at fn. 1, 
p. 454), and as ‘‘substantial’’ in other industries (S. Rep. 
AZ i J eiaia)). 

(d) Not less than 137 cases brought on behalf of long- 
shoremen were instituted between June 1943 and June 
1947. Not less than 200 additional suits were instituted 
shortly after the decision of the Court of Appeals for the 
Second Circuit, in the Aaron case. 

(e) The Senate Subcommittee held extended hearings 
resulting in a record of 826 printed pages.’ They heard at 


6 See Hearings before Senate Committee: Edison Electric Insti- 
tute and other electric light and power companies (pp. 83, 117, 119, 
194, 195); brewers (pp. 183, 194); Lumber Manufacturers Ass’n 
(pp. 181, 625); refrigerator and warehouse companies (pp. 190, 
195, 613, 627); meat packers (pp. 123, 623); bakers (p. 401); 
Cotton Compress & Warehouse Ass’n (p. 3385); machinery manu- 
facturers (pp. 196, 615); gas companies (pp. 195, 618) ; plasterers, 
lathers and other building trades and general contractors (pp. 194, : 
610, 616); theaters (p. 194); candy makers (p. 605); sand and 
gravel and concrete mix (p. 605); printers (p. 613); paper manu- 
facturers (p. 614); orchardists (p. 616); glass manufacturers (p. 
621); ropes makers (p. 627); garment manufacturers (p. 629); 
grocery companies (p. 628). 

7 Entitled: “Hearings Before a Subcommittee of the Committce on 
Labor & Public Welfare, United States Senate, 81st Congress, 1st 
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length from employers and employees and Government 
officials ; from counsel for plaintiffs in the pending East and 
West Coast longshoremen cases; and from representatives 
of C.1.0., A.F.L. and International Longshoremen’s As- 
sociation; and received a large amount of documentary 
material. 

(f) There was no opposition to an amendment having 
prospective operation. Retroactivity ‘‘was opposed prin- 
cipally by counsel for claimants who have instituted suits 
to recover so-called ‘overtime on overtime’ ’’; and by C.I.O. 
A.F.L. did not oppose. The International Longshoremen’s 
Association ‘‘strongly suggested the need of such relief.’’ 
The bill originally had been limited to longshoring and the 
eonstruction trades. There was ‘‘no serious objection’’ to 
broadening the bill to cover industry generally (S. Rep. 402, 
pp. 30, fra). 

(2) The reasons for the retroactive provision which were 
regarded by the committee as impelling include all those 
stated in Section 1 of the Portal Act as the basis for that 
legislation—namely, windfall payments in derogation of 
bona fide collective-bargaining agreements; the inequity of 
penalizing employees who stood by their agreements, and 
employers who acted in good faith; the fact that the claims 
sprang from the wartime exigencies; the absence of notice 
from the Wage and Hour Administrator that the practices 
were illegal; the filing of suits deplored by A.F.L.; and the 
serious financial consequences of a failure to legislate. The 
committee concluded that ‘‘the overtime-on-overtime claims 
cannot be distinguished from the claims covered by the 
Portal-to-Portal Act’’ (S. Rep. 402, pp. 36-40, afra). 

(h) It was the intent of Congress to destroy pending 
overtime-on-overtime claims in the longshore industry and 
in other industries under similar contracts and practices. 
'(S. Rep. 402. Sce also debate on concurrence in the House 
of Representatives set forth in Congressional Reeord July 
114, 1949, pp. 9670, 9671, 9674, 9677, 9679.) 
| 


| Session on 8. 336 and H. R. 858.” A copy was sent to the court in 
‘connection with the case of Biggs v. Joshua Hendy Corporation, 
| No. 12257, 
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(i) In response to an inquiry from the Committee, Mr. — 
McComb, the present Wage and Hour Administrator, stated 
(Hearings before Subcommittee, p. 291): 


‘‘The position of the former Administrator with re- 
spect to premium rates of time and one-half for work 
performed on holidays, Saturdays, or Sundays was that 
such premiums were overtime pay and could be offset 
against any amounts required to be paid for overtime 
work by the Fair Labor Standards Act.’’ 


(j) The 1947 Annual Report of the Wage and Hours 
Public Contracts Division of the Department of Labor con- 
tained the following statement (Hearings before Subcom- 
mittee, p. 494) : 


‘There are many other supplementary pay arrange- 
ments, however, which do not appear to undermine the 
overtime requirements of the act and which are con- 
sidered advantageous by both management and labor. 
These include certain types of profit-sharing plans and 
arrangements for time and one-half pay or better for 
work during specified hours of the day, or days of the 
week. The very purpose and desirability of such pay 
arrangements are frequently defeated by the require- 
ment that such payments must be included in the regu- 
lar rate of pay in computing overtime compensation. 
Some modification of the term ‘regular rate of pay’ 
appears to be necessary to permit the utilization of 
such arrangements in industry within the framework j 
of the Fair Labor Standards Act without at the same 
time opening the gates for the widespread evasion of — 
the intent of Congress.’’ 


(k) On February 18, 1949, the Secretary of Labor wrote 
the Committee in part as follows (Hearings before Sub- 
cominittee, p. 2): 


‘““The Department of Labor favors prompt enact- 
ment of legislation such as is contained in §. 336 in 
order to remove serious difficulties in the maintenance 
of desirable labor standards arrived at through collee- 
tive-bargaining agreements, and in order to prevent 
labor disputes in the industries affected by the pro- 
posed legislation. Expeditious action on this measure 
is necessary at this time in order to eliminate the im. | 
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minent possibility that such disputes may occur when 
existing temporary arrangements in the longshore and 
stevedoring industries to meet the problem expire.’’ 


In the face of the foregoing, it is hard to see how any 
Court could question the sincerity or correctness of the 
Congressional finding that enactment of P.L. 177 was neces- 
sary ‘‘to relieve and protect interstate commerce from prac- 
tices which burden and obstruct it.’’ Surely it cannot be 
said that there was no ‘‘reasonable relationship’’ between 
the existing situation and the well-being of interstate com- 
merece. This being so, there is an end to the power of the 
Court to further consider or review the justification for the 
legislation. 

We turn now to discussion of the basie issue of the con- 
stitutional limits of Congressional legislative power. 

We believe that the problem has been confused at times by 
arguments which deal with the matter as one of confiscation 
of rights, when in reality no confiscation is involved. 

There are a host of cases making it too clear to be ques- 
tioned any longer that the exercise of sovereign powers ina 
manner not involving an outright taking of property for 
Government use is not precluded by the fact that there will 
result a disruption of existing contractual arrangements or 
even a complete destruction of the benefits or value of con- 
tracts. See, for example, imposition of maximum prices 
on sales of coal in Sunshine Anthracite Coal Co. v. Adkins, 
310 U.S. 381; taking possession and operation of telegraph 
lines when deemed necessary for the national defense in 
Dakota Central Telephone Co. v. South Dakota, 250 U.S. 
163; the suspension of tariff provisions upon findings that 
the duties imposed by a foreign state are reciprocally 
unequal and unreasonable in Field v. Clark, 148 U.S. 649; 
the regulation of radio stations according to public interest, 
convenience and necessity in National Broadcasting Co. v. 
United States, 319 U. 8S. 190; the prohibition of ‘‘unfair 
methods of ecompetition’’ not defined or forbidden by the 
common law in Iéderal Trade Commission v. Keppel & 
Brother, 291 U. S. 304; and the allocating of marketing 
quotas among the states and producers in Mulford v. Smith, 
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307 U. 8. 88; imposition of price controls under the Price 
Control Act of 1942, in Yakus v. United States, 321 U.S. 414; 
nullification of gold clause provisions in corporate bonds, 
as a result of regulation of the currency, in Norman v. B&O 
RR Co., 294 U. S. 240; the imposition of a moratorium on 
foreclosure of mortgages in Home Bldg. d& Loan Assn. v. 
Blaisdell, 290 U.S. 398. 

The controlling doctrine is stated by Justice lolnics im 
Omnia Co. v. United States, 261 U.S. 502. In that case the 
plaintiff had a valuable contract for delivery to him of the 
entire output of a particular plant, and the contract was 
wholly nullified by the taking over of the plant by the United 
States for war purposes. In denying a recovery for the 
resulting loss the Court said, at page 508: 


‘‘The contract in question was property within the 
meaning of the Fifth Amendment, and if taken for 
public use the Government would be liable. But destrue- 
tion of, or injury to, property is frequently accom- 
plished without a ‘taking in the constitutional sense’ ’’. 


At page 510 the Court said: 


- “For the consequential loss or injury resulting from 
lawful governmental action, the law affords no remedy. 
The character of the power exercised is not material.”’ 


At pages 509-510 the Court quoted with approval the fol- 
lowing statements from Louisville d& Nashville R.R. Co. v. 
Nottley, 219 U.S. 467, 484: 


‘‘Tt is not determinative of the present question that 
the commerce act as now construed will render the con- 
tract of no value for the purposes for which it was 
made. In Knox v. Lee, 12 Wall. 457, above cited, the 
court, referring to the Fifth Amendment, which for- 
bids the taking of private property for public use 
without just compensation or due process of law, said: 
‘That provision has always been understood as refer- 
ring only to a direct appropriation, and not to conse- 
quential injuries resulting from the exercise of lawful 
power. It has never been supposed to have any bear- 
ing upon or to inhibit laws that indirectly work harm 
and loss to individuals. A new tariff, an embargo, a 
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draft, or a war, may inevitably bring upon individuals 
great losses; may, indeed, render valuable property 
ahnost valueless. They may destroy the worth of the 
contracts.”’ 


In Norman v. BEO RR, supra, the Court, at page 305, 
approved the conclusions reached in the Jegal tender cases, 
‘‘that contracts must be understood as having been made 
in reference to the possible exercise of the rightful authority 
of the Government, and that no obligation of a contract ‘can 
extend to the defeat’ of that authority’’, and that the Fifth 
Amendment referred only to a ‘‘direct appropriation’’. 
Passing on to the contention that ‘‘Congress is seeking not 
to regulate the currency, but to regulate contracts, and thus 
has stepped beyond the power conferred’’, the Court said, at 
pages 307-308 : 


‘This argument is in the teeth of another established 
principle. Contracts, however express, cannot fetter 
the constitutional authority of the Congress. Con- 
tracts may create rights of property, but when contracts 
deal with a subject matter which hes within the control 
of the Congress, they have a congenital infirmity. Par- 
ties cannot remove their transactions from the reach of 
dominant constitutional power by making contracts 
about them.’’ 


In many of the foregoing cases the rights which are 
interfered with, impaired, or destroyed existed under, and 
had all the sanctity which attaches to, private contracts. 
If such rights may be thus affected by exercise of sovereign 
powers, how much clearer is the power to interfere where, as 
in the present case, the asserted rights had no independent 
contractual origin, but had been created solely by an act of 
the sovereign and therefore presumably could be modified or 
withdrawn by the sovereign. 

That rights ereated by statute, when not perfected by 
final judgment, may be destroyed by repeal or modification 
of the statute was decided in Coombes v. Getz, 285 U.S. 434, 
447, 448; Flannigan v. Sierra, 196 U. 8S. 553, 560; and Bat- 
taglia v. General Motors (CCA 2), supra. The Supreme 
Court has clearly indicated its view that rights under 
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F. L. S. A. fall into this category. In Brooklyn Bank v. 
O’Neill, 324 U. S. 697, they were described as ‘‘statutory 
rights conferred on private parties, but affecting the pub- 
lic interest’’; and as ‘‘private rights created by federal 
statute’’ (pp. 704-705). The refusal of the Court to validate 
releases was for the very reason that the rights were not 
subject to control by contract (pp. 707, 708). The right to 
liquidated damages was said to be merely one part of an 
entire remedy; and one section, 16(b), was said to ‘‘create 
the obligation for the entire remedy’’ (p. 711). At page 709 
the rights of employees were described as of a ‘‘private-pub- 
lic character’’, and the Court said that ‘‘althongh this right 
to sue is compensatory, it is nevertheless an enforcenient 
provision’’, in aid of attainment of the objectives of the Act. 

The protection of mghts fixed by final judgements is 
based on the policy of necessary repose and quieting of liti- 
gation and respect for the judicial branch—considerations 
which are not present in the present case. It is also to be 
noted that there is no basis for a claim that plaintiffs’ rights 
have become ‘‘vested’’ because of an equity arising from a 
change of position in reliance on F. L. S. A. or its interpreta- 
tion by the Wage and Hour Administrator or the Courts. 
The employment arrangement was. made in the belief of 
both sides that it complied with F. L. S$. A. In other words, 
it was not modified to incorporate F. L. 8. A. provisions. 
In Senate Report 402, pp. 39-40; ef. 31, 32, 36, 37, infra, atten- 
tion was called to the fact that all that P. L. 177 really did 
was to affirm and validate contracts which were acceptable to 
the parties and which had been interfered with by the con- 
struction placed on them by the Supreme Court. 

The constitutional power to modify F. L. 8. A. surely 
ean be no weaker than the power to superimpose F. L. S. A. 
on existing contracts at the time of its enactment and thus 
change existing rights and obligations. In United States v. 
Darby, 312 U.S. 100, and Opp Cotton Mills v. Administrator, 
312 U.S. 126, the constitutionality of F. L. S. A. was upheld 
against charges that it violated the Tenth Amendment and 
the due process clause of the Fifth Amendment, and was an 
unconstitutional delegation of legislative power to the 
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Administrator. The constitutional question arose again 
in Overnight Motor Co. v. Missel, supra, where an unsuccess- 
ful attempt was made to restrict the application of the stat- 
ute to minimum wages and hours necessary to good health of 
employees. The refusal of the Court in Brooklyn Bank v. 
O’Neill, supra, to recognize the validity of settlements and 
releases for amounts less than the Act called for was an 
interference with the contracting rights of the parties. Thus 
the Act interfered with existing contracts in its inception. 
Since this is lawful, it must be equally lawful to interfere 
with the relationships which follow the passage of the Act. 
See, to this effect, the statement at page 577 in the Missel 
ease, supra, that private contracts, whether before or after 
the passage of legislation, cannot take overtime transactions 
from the reach of dominant constitutional power. The sub- 
ject matter is at all times within the control of the Congress. 


CONCLUSION 


For all the foregoing reasons, we think it is clear that the 
Supreme Court has made repeated pronouncements which 
indicate that its denial of certiorari in the Portal Act cases 
was because it believed the Circuit Court rulings as to its 
constitutionality were correct; and that the same reasoning 
supports the constitutionality of P. L.177 and P. L. 393. 


Respectfully submitted, 


H. G. Morison, , 
Assistant Attorney General, 


Frank J. Hennessy, 
United States Attorney, 


Epwarp H. Hickey, 
Marvin C, Tayuor, 
Attorneys, Department of Justice. 
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APPENDIX 


Act of July 20, 1949, Public Law 177, 81st Congress, 1st 
Session: 


‘¢Anw AcT 


“To clarify the overtime compensation provisions 
of the Fair Labor Standards Act of 1938, as 
amended. 


‘‘Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America m Congress 
assembled, That section 7 of the Fair Labor Standards 
Act of 1938, as amended, is amended by adding at the 
end thereof a new subsection (e), to read as follows: 


‘(e) For the purpose of computing overtime com- 
pensation payable under this section to an employee— 


‘(1) who is paid for work on Saturdays, Sundays, 
or holidays, or on the sixth or seventh day of the 
workweek, at a premium rate not less than one and 
one-half times the rate established in good faith for 
like work performed in nonovertime hours on other 
days, or 


‘(2) who, in pursuance of an applicable employ- 
ment contract or collective bargaining agreement, is 
paid for work outside of the hours established in 
good faith by the contract or agreement as the basic, 
normal, or regular workday (not exceeding eight 
hours) or workweek (not exceeding forty hours), at 
a premium rate not less than one and one-half times 
the rate established in good faith by the contract or 
agreement for like work performed during such work- 
day or workweek, 


the extra compensation provided by such premium rate 
shall not be deemed part of the regular rate at which the 
employee is employed and may be credited toward any 
premium compensation due him under this section for 
overtime work.’ 


‘¢See. 2. No employer shall be subject to any liability 
or punishment under the Fair Labor Standards Act. 
of 1938, as amended (in any action or proceeding com- 
menced prior to or on or after the date of the enact- 
ment of this Act), on account of the failure of said em- 
ployer to pay an employee compensation for any period 
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of overtime work performed prior to the date of enact- 
ment of this Act, if the compensation paid prior to such 
date for such work was at least equal to the compensa- 
tion which would have been payable for such work had 
the amendment made by section 1 of this Act been in 
effect at the time of such payment.’’ 


Act of October 26, 1949, Public Law 393, 81st Congress, 
Ist Session: 


‘‘An Act 


‘‘To provide for the amendment of the Fair Labor 
Standards Act of 1938, and for other purposes. 


‘“Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, That this Act may be eited as the ‘Fair 
Labor Standards Amendments of 1949’. 


DECLARATION OF Ponicy 


‘“See. 2. Section 2(b) of the Fair Labor Standards 
Act of 1938, as amended, is amended to read as follows: 


‘(b) It its hereby declared to be the policy of this Act, 
through the exercise by Congress of its power to regu- 
late commerce among the several States and with for- 
eign nations, to correct and as rapidly as practicable 
to eliminate the conditions above referred to in such 
industries without substantially curtailing employment 
or earning power.’ 


% * * * * 


‘ 


‘‘See. 7. Section 7 of such Act is amended to read as 
follows: : 


‘See. 7. (a) Except as otherwise provided in this 
section, no employer shall employ any of his employees 
who is engaged in commerce or in the production of 
eoods for commerce for a workweek longer than forty 
hours, unless such employee receives compensation for 
his employment in exeess of the hours above specified 
ata rate not less than one and one-half times the regular 
rate at which he is employed. 


* * * * * 


‘(d) As used in this section the ‘‘regnlar rate’’ at 
which an employee ts employed shall be deemed to in- 
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clude all remuneration for employment paid to, or on 
behalf of, the employee, but shall not be deemed to in- 
clude— 


* ¥ * * * 


‘(5) extra compensation provided by a premium 
rate paid for certain hours worked by the employee 
in any day or workweek because such hours are hours 
worked in excess of eight in a day or forty in a work- 
week or in excess of the employee’s normal working 
hours or regular working hours, as the case may be; 

‘(6) extra compensation provided by a premium 
rate paid for work by the employee on Saturdays, 
Sundays, holidays, or regular days of rest, or on the 
sixth or seventh day of the workweek, where such 
premium rate is not less than one and one-half times 
the rate established in good faith for like work per- 
formed in nonovertime hours on other days; or 

‘(7) extra compensation provided by a preminm 
rate paid to the employee, in pursuance of an appli- 
cable employment contract or collective-bargaining 
agreement for work outside of the hours established 
in good faith by the contract or agreement as the 
basic, normal, or regular workday (not exceeding 
eight hours) or workweek (not exceeding forty hours) 
where such premium rate is not less than one and one- 
half times the rate established in good faith by the 
contract or agreement for like work performed during 
such workday or workweek. 


* * * * * 


‘(9@) Extra compensation paid as described in para- 
eraphs (5), (6), and (7) of subsection (d) shall be 
creditable toward overtime compensation payable pur- 
suant to this section.’ 


* * ¥ ¥* * 


[See. 16] ‘*(e) No employer shall be subject to any 
liability or punishment under the Fair Labor Standards 
Act of 1938, as amended (in any action or proceeding 
commenced prior to or on or after the effective date of 
this Act), on account of the failure of said employer to 
pay an employee compensation for any period of over- 
time work performed prior to July 20, 1949, if the com- 
pensation paid prior to July 20, 1949, for such work 


PAY, 


was at least equal to the compensation which would 
have been payable for such work had section 7 (d) (6) 
and (7) and section 7 (g) of the Fair Labor Standards 
Act of 1938, as amended, been in effect at the time of 
such payment. 


‘*(f) Public Law 177, Eighty-first Congress, ap- 
proved July 20, 1949, is hereby repealed as of the 
effective date of this Act.”’ 


Hovusr or REPRESENTATIVES 
81st Congress, Ist Session 
Report No. 121 


CLARIFYING OVERTIME COMPENSATION IN CERTAIN INDUSTRIES 
UNDER THE Fatr Lasor STANDARDS ACT 


February 15, 1949.—Committed to the Committee of the 
Whole House on the State of the Union and ordered to be 
printed 


Mr. Lesinski, from the Committee on Education and Labor, 
submitted the following 


REPoRT 


[To accompany H. R. 858] 


The Committee on Education and Labor, to whom was 
referred the bill (H. R. 858) to clarify the overtime com- 
pensation provisions of the Fair Labor Standards Act of 
1938, as amended, as applied in the stevedoring and build- 

ing construction industries and for other purposes, having 
considered the same, report favorably thereon with amend- 
ments and recommend that the bill as so amended do pass. 

The amendments are as follows: 


') (a) Page 1, line 7, after the word ‘‘employee’’ and 
| before the dash, insert ‘‘employed in the longshore, steve- 


_doring, building and construction industries’’. 


(b) Amend the title so as to read: 


_ A bill to clarify the overtime compensation provisions 

| of the Fair Labor Standards Act of 1938, as amended, as 

-applied in the longshore, stevedoring, building and con- 
| struction industries. 
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Statement 


Under collective bargaining arrangements antedating 
the Fair Labor Standards Act of 1938, covering employees 
in the longshore, stevedoring, building and construction in- 
dustries, work at straight-time rates has long been limited 
to specified hours of the day and week which were estab- 
lished in good faith under such agreements as the basic, 
normal, or regular workday or workweek for such employ- 
ees. Under these agreements, work outside the basic, nor- 
mal, or regular workday or workweek has traditionally 
been considered overtime and has been paid for at an over- 
time rate providing compensation 50 percent or more in 
excess of the bona fide rate payable during the basic, nor- 
mal, or regular workday or workweek. Work performed 
on Saturdays, Sundays, holidays or on the sixth or seventh 
day of the workweek was likewise ordinarily made compen- 
sable at such contract overtime rates. The same pattern 
of compensation for employees in these industries was con- 
tinued in collective bargaining agreements executed since 
the fair Labor Standards Act of 1938 became effective. 

Under the decisions of the Supreme Court of the United 
States in Bay Ridge Operating Co. v. Aaron and Huron 
Stevedoring Corp. v. Blue (335 U. S. 838), handed down 
on June 7, 1948, it was settled that the premium payments 
made to longshoremen for Saturday, Sunday, holiday, and 
night work under such agreements were not true overtime 
premiums for purposes of the Fair Labor Standards Act 
but were, rather, payments for work at undesirable hours. 
As such, the existing provisions of the Fair Labor Stand- 
ards Act required that they be included in computing the 
regular rate of such employees and that they could not be 
credited toward overtime compensation due under the act. 

The committee has heard testimony of representatives of 
labor, management, and the Department of Labor, all of 
whom are in agreement that the present law, in cireum- 
stances such as those considered by the Supreme Court in 
the Bay Ridge case, is creating serious difficulties in the 
maintenance of desirable labor standards arrived at through 
collective bargaining in the longshore, stevedoring, build- 
ing and construction industries, and that amendment of the 
act to correct this situation is urgently necessary in order to 
prevent labor disputes which would seriously burden and 
obstruct commerce. 

The potential effects of the present overtime require- 
ments of the Fair Labor Standards Act on these types of 
agreements were demonstrated in the negotiation of a new 
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contract for the east coast longshore industry in the fall of 
1948. The inability of the parties to agree on a substitute 
for their traditional work pattern was an obstacle to set- 
tling a crippling strike. The anticipation of prompt legis- 
lative action to remedy this situation was one of the factors 
inducing settlement. 


Analysis of H. R. 858 


H. R. 858 provides that the following extra compensation 
shall not be deemed a part of the regular rate at which an 
employee in the named industries is employed, for purposes 
of computing overtime compensation under section 7 of 
the Fair Labor Standards Act of 1938, and may be credited 
toward overtime payments required by such section: 


1. Premium rates for work on Saturdays, Sundays, or 
holidays or on the sixth or seventh day of the workweek 
where the premium rate is not less than one and one-half 
times the rate established in good faith for like work per- 
formed during nonovertime hours on other days; — - 

2. Premium rates for work outside of the basic, normal, 
or regular workday (not exceeding 8 hours) or workweek 
(not exceeding 40 hours) established in good faith by con- 
tract or agreement where the premium rate is not less than 
one and one-half times the rate established in good faith 
by contract or agreement for like work performed during 
such workday or workweek. 

The effect of the amendment made by paragraph (1) of 
the bill may be illustrated by reference to an employee who 
is paid for work on Saturdays, Sundays, and holidays at a 
premium rate which is at least one and one-half times the 
bona fide rate for like work performed during nonover- 
time hours on other days. The extra compensation for such 
work provided by the premium rate will, under the amend- 
ment, be excluded in computing his regular rate of pay and 
may be credited toward overtime compensation required 
by section 7 of the act. 

The effect of paragraph (2) of the amendment may be 
illustrated by reference to provisions typical of the appli- 
cable collective bargaining agreements traditionally m effect 
between employees and employers in the longshore and 
stevedoring industries on the east and west coasts. These 
agreements specify straight-time rates applicable during 
the hours established in good faith under the agreement 
as the basic, normal, or regular workday and workweck. 
On the east coast, such workday and workweek are estab- 
lished as 8 hours each day, Monday through Friday, be- 
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tween the hours of 8 a. m. and 12 noon and 1 p. m. and 5 p. m. 
On the west coast, such workday and workweek are estab- 
lished as the first 6 hours of work each day, Monday through 
Friday, between the hours of 8 a.m. and 5 p.m. Work out- 
side such workday and workweek is paid for on both coasts 
as premium rates not less than one and one-half times the 
bona fide straight-time rates applicable to like work when 
performed during the basic, normal, or regular workday 
or workweek. 


Under the amendment, the extra compensation provided 
by such premium rates will be excluded in computing the 
regular rate at which employees so paid are employed, and 
may be eredited toward overtime compensation due under 
the Fair Labor Standards Act. For example, if an em- 
ployee is paid $1 an hour for handling general cargo during 
the basic, normal, or regular workday and $1. 50 an hour 
for like work outside of such workday, the extra 50 cents 
will be excluded from the regular rate and may be credited 
to overtime pay due under the act. As a further example, 
if the straight-time rate should be higher due to handling 
dangerous or obnoxious cargoes, in recognition of skill dif- 
ferentials, or for other similar reasons, so as to be $1.50 
during the basic, normal, or regular workday and a premium 
rate of $2.25 is paid for such work outside of such workday, 
the extra 75 cents would similarly be excluded from the 
regular rate and could be credited toward overtime pag 
due under the act. 


It should be noted that both paragraph (1) and para- 
graph (2) are limited to rates and work patterns ‘‘estab- 
lished in good faith.’’ This phrase is used for the purpose 
of distinguishing the agreements subject to the bill from 
fictitious schemes and artificial or evasive devices such as 
have been condemned in a long line of decisions by the 
Supreme Court and several cireuit courts of appeals, in- 
cluding, to mention a few, Walling v. Helinerich & Payne 
(323 U.S. 37), Walling v. Alaska-Pacific Consolidated Min- 
ang Co. (152 EF’. (2d) 812 (C. C. A. 9)); Robertson v. Alasia 
Juneau Gold Mining Company (157 F. (2d) 876), and JVall- 
ing v. Youngerman-Reynolds Hardwood Company (325 U.S. 
419). The bill would in no way validate such schemes or 
devices or affect the principles established by this lne of 
decisions. In this regard it may be pointed out that, in the 
longshore industry on both coasts, the contractual basic 
workdays are bona fide arrangements of long standing 
reflecting the established practice of the parties as con- 
trasted with artificial or fictitious standards. 
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Because of the history of collective bargaining in the long- 
shore and stevedoring industries, which has primarily given 
rise to the need for this amendment, the committee believes 
it should point out its understanding as to the employees 
in these industries to whom the bill would apply. The bill, 
as it affects the longshore and stevedoring industries, is 
intended to apply to employees who are actually engaged 
in the handling of water-borne cargoes (which includes bag- 
gage, mail, and ships stores) in connection with the loading 
or unloading of ships and to employees employed by steve- 
dore contractors or steamship companies or ocean freight 
terminal operators in processes or occupations necessary to 
the handling of such water-borne cargoes. The bill applies 
to employees such as car loaders and terminal warehouse- 
men who actually handle water-borne cargoes in connec- 
tion with the loading and unloading of ships, and employees 
(such as coopers, watchmen, maintenance workers, and ship 
clerks) who perform other work in connection with the 
loading and unloading of ships. Such employees must per- 
form work at marine piers, docks, wharves, terminals, or 
related storage facilities in order to come within the pro- 
visions of the bill. Employees who are not employed by 
stevedore contractors or steamship companies or ocean 
freight terminal operators and who may occasionally handle 
water-borne cargoes, such as truck drivers and drivers’ 
helpers, are not intended to be included within the long- 
shore and stevedoring industries, for purposes of this bill. 


Changes in Existing Law 


In compliance with paragraph 2a of rule XITE of the 
Rules of the House of Representatives, changes in existing 
law made by the bill, as introduced, are shown as follows 
(new matter is printed in italics, existing law in which no 
change is proposed is shown in roman): - 


Fair Labor Standards Act of 1938, Approved June 25, 1988 


Src. 7. (a) No emplover shall, except as otherwise pro- 
vided in this section, employ any of his employees who is 
engaged in commerce or in the production of goods for 
commerce— 


(1) for a workweek longer than forty-four hours dur- 
ing the first year from the effective date of this section, 

(2) for a workweek longer than forty-two hours 
during the second year from such date, or 
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(3) for a workweek longer than forty hours after the 
expiration of the second year from such date, 


unless such employee receives compensation for his em- 
ployment in excess of the hours above specified at a rate not 
less than one and one-half times the regular rate at which 
he is employed. 


(b) No employer shall be deemed to have violated sub- 
section (a) by employing any employee for a workweek 
in excess of that specified in such subsection without paying 
the compensation for overtime employment prescribed 
therein if such employee is so employed— 


(1) in pursuance of an agreement, made as a result 
of collective bargaining by representatives of em- 
ployees certified as bona fide by the National Labor 
Relations Board, which provides that no employee shall 
be employed more than one thousand hours during any 
period of twenty-six consecutive weeks, 

(2) on an annual basis in pursuance of an agreement 
with his employer, made as a result of collective bar- 
gaining by representatives of employees certified as 
bona fide by the National Labor Relations Board, which 
provides that the employee shall not be employed more 
than two thousand hours during any period of fifty- 
two consecutive weeks, or 

(3) for a period or periods of not more than fourteen 
workweeks in the aggregate in any calendar year in an 
industry found by the Administrator to be of a seasonal 
nature, 


and if such employee receives compensation for employ- 
ment in excess of 12 hours in any workday, or for employ- 
ment in excess of 56 hours in any workweek, as the case may 
be, at a rate not less than one and one-half times the regular 
rate at which he is employed. : 


(c) In the case of an employer engaged in the first proc- 
essing of milk, whey, skimmed milk, or cream into dairy 
products, or in the ginning and compressing of cotton, or 
in the processing of cottonseed, or in the processing of 
sugar beets, sugar beet molasses, sugarcane, or maple sap, 
into sugar (but not refined sugar) or into syrup, the provi- 
sions of subsection (a) shall not apply to his employees 
in any place of employment where he is so engaged; and in 
the case of an employer engaged in the first processing of, 
or in canning or packing, perishable or seasonal fresh fruits 
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or vegetables, or in the first processing, within the arca 
| of production (as defined by the Administrator), of any 
agricultural or horticultural commodity during seasonal 
operations, or in handling, slaughtering, or dressing poul- 
try or livestock, the provisions of subsection (a), during 
a period or periods of not more than fourteen workweeks 
in the aggregate in any calendar year, shall not apply to his 
employees in any place of employment where he is so en- 
gaged. 


(d) This section shall take effect upon the expiration of 
one hundred and twenty days from the date of enactment 
of this Act. 


| (e) For the purpose of computing overtime compensa- 
tion payable under this section to an employee— 


(1) who ts paid for work on Saturdays, Sundays, or 
holidays, or on the sixth or seventh day of the work- 
weck, at a premium rate not less than one and one-half 
times the rate established in good faith for like work 
performed im nonovertime hours on other days, or 

(2) who, in pursuance of an applicable employment 
contract or collective-bargaining agreement, is paid for 
work outside of the hours established in good faith by 
the contract or agrecment as the basic, normal, or regu- 
lar workday (not exceeding eight hours) or workweek 
(not exceeding forty hours), at a premium rate not 
less than one and one-half times the rate established 
in good faith by the contract or agreement for like work 
performed during such workday or workweek, 

he extra compensation provided by such premium rate 
shall not be deemed part of the regular rate at which the 
amployee is employed and may be credited toward any 
premium compensation due him under this section for over-_ 
‘ume work. 


ay 
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SENATE 


81st Congress, 1st Session 
Report No. 402 


CLARIFYING OVERTIME COMPENSATION UNDER THE Farr LaBor 
Stanparps Act or 1938, as AMENDED 


May 18 (legislative day, April 11) 1949—Ordered to be 
Printed 


Mr. Hitz, from the Committee on Labor and Public Welfare, . 
Submitted the Following 


Report 


{To accompany H. R. 838] 


The Committee on Labor and Public Welfare, to whom 
was referred the bill (H. R. 858) entitled ‘‘A bill to clarify 
the overtime compensation provisions of the Fair Labor 
Standards Act of 1938, as amended, as applied in the long- 
shore, stevedoring, building, and construction industries,” 
having considered the same, now report the said bill, with 
amendments, and recommend that said bill, as so amended, 
do pass. 

Statement 


This bill is intended as an amendment to section 7 of the 
Fair Labor Standards Act of 1938 and is designed to correct 
a situation which has developed in connection with the so- 
ealled ‘‘clock overtime’’ or ‘‘overtime on overtime’’ issue. 
While this problem has arisen in a number of industries in 
this country, it has assumed particular importance in the 
longshore and stevedoring industries. In those indus- 
tries, it has become particularly acute because of the deci- 
sion of the Supreme Court in the case of Bay Ridge Operat- 
ing Co., Inc. v. Aaron (334 U.S. 446, 1948) and a series of 
claims instituted in the courts seeking to recover, under the 
Fair Labor Standards Act of 1938, extra compensation al- 
legedly due by reason of the failure of these industries to 
compute overtime compensation in compliance with that act. 
Estimates of the possible liability of industry generally 
vary substantially. The minimum figure which has been 
cited for the longshore and stevedoring industries is 
$10,000,000, but other estimates for these industries range 
up to a figure approximating $300,000,000. In other in- 
dustries, such as electric and gas utilities, where continuous | 
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operations are essential, the potential liability is undeter- 
mined but of a substantial nature. 

Basically, the problem stems from the failure of the Con- 
gress to include in the Fair Labor Standards Act any defini- 
tion of ‘‘regular rate’’ of pay. The applicable provisions 
of that act read as follows: 


Sec. 7. (a) No employer shall, except as otherwise pro- 
vided in this section, employ any of his emplovees who is 
engaged in commerce or in the production of goods for 
commerce— 


* * * * * 


(3) for a workweek longer than forty hours after 
the expiration of the second year from such date, 


unless such employee receives compensation for his employ- 
ment in excess of the hours above specified at a rate not less 
than one and one-half times the regular rate at which he is 
employed. 

The bill, the adoption of which this committee recom- 
mends, would have the effeet of furnishing a partial defini- 
tion, of ‘‘regular rate’’. of pay, in that the following extra 
compensation would not be deemed a part of the regular 
rate of pay’? for the purpose of computing statutory over- 
time and would be creditable toward overtime payments 
required by the law: 


_ 1. Premium rates for work on Saturdays, Sundays, or 
|holidays, or on the sixth or seventh day of the workweek, 
where the preminm rate is not less than one and one-half 
the rate established in good faith for like work performed 
during nonovertime hours on other days; 

2. Premium rates for work outside the basic, normal, or 
regular workday (not exceeding 8 hours) or workweek (not 
exceeding 40 hours) established in good faith by contraet or 
agreement where the premium rate is not less than one. 
and one-half times the rate established in good faith by con- 
tract or agreement for like work performed during sueh 
workday or workweek. 


Two main questions were raised before your committee. 


‘As passed by the House, by a vote of 230 to 7, the bill applied 
only to future claims and was limited to the longshore, steve- 
doring, building, and construction industries. There was 


| ne : ' 

7A fnll definition of ‘‘reeular rate’’ of pay is now being 

considered by your committee in connection with the over-all 
revision of the Fair Labor Standards Act proposed in 8. 653. 

| 

| 
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testimony to the effect that the House Committee on Eduea- 
tion and Labor was unable to act upon the suggestion that 
a provision be added giving the bill retroactive effect be- 
cause, it was claimed, under the rules of the House such a 
provision would not have been germane since the bill as 
originally introduced did not cover retroactivity. | 

In the hearings before vour committee, substantial issues | 
were raised as to (1) whether the bill should be made retro- 
active to protect employers against existing claims for so- 
ealled ‘‘overtime on overtime’’ and (2) whether the bill 
should be broadened to include industry generally, instead 
of being restricted to the industries mentioned above. A 
subeommittee heard extensive testimony on both of these 
points from union and industry spokesmen, from counsel : 
for claimants who have filed suit, and from certain of the 
executive departments and agencies. At the close of the 
hearings, briefs were requested by the subeommittee. 

At the hearings, the’ proposal for retroactive validation 
of the provisions in collective bargaining or other employ- 
ment agreements conforming to the standards generally | 
agreed upon for future application was opposed principally 
by counsel for claimants who have instituted suits to recover 
so-called ‘‘overtime on overtime’’. They were joined in 
opposition by counsel for the CIO. On the other hand, the 
retroactive feature was not opposed by the A. F. of L. and, 
while that organization did not affirmatively support the 
prineiple of retroactivity, testimony of the International 
Loneshoremen’s Association, the A. F. of L. union prin- 
cipally affected, strongly suggested the need for such relief. 
The executive departments either supported the proposal 
for retroactive relief or failed to register any opposition 
thereto. No serious objection was made to the proposal 
that. the bill be broadened to include industry generally. | 

Upon a careful consideration of the testimony and briefs, 
the committee has concluded that the bill should be amended 
so as to validate past overtime practices under collective 
bargaining or other agreements, thus avoiding the payment 
of ‘‘overtime on overtime’’ for the past as well as for the- 
future. We have also concluded that the bill should be made \ 
general in its application. | 


=—, De ee 


| 
Background . 


A. The longshore and stevedoring industries 


Briefly stated, the problem which has arisen may be illus- 
trated and explained by reference to the pay practices in, 


we 
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the longshore and stevedoring industries. In these indus- 
tries, as well as others, it has been customary for emplovers 
and labor organizations representing the emplovees to 
provide by contract that compensation at the rate of one 
and one-half times the straight-time rate shall be paid for 
work outside the straight-time hours stipulated in the con- 
tract. Thus, in the stevedoring industry the straight-time 
hours or norma] workday has been fixed, on the east coast, 
from 8 a.m. to 12 noon and 1 p. m. to 5 p. m. weekdays; on 
the west coast, the first 6 hours of work, exclusive of meal- 
time, between 8 a. m. and 5 p. m., are the straight-time hours. 
Work after 5 p. m. and before 8 a. m. in the stevedoring 
industry on both coasts has been paid at a rate of one and 
one-half times the straight-time rate for the normal working 
hours. It should be noted that the payment of this premium 
rate is not dependent upon the employee having previously 
worked any specified number of hours, but is based upon the 
performance of work at particular times which are treated 
as outside the normal working day. Similarly, on both 
eoasts work on Saturdays, Sundays, and holidays has been 
paid at the time-and-one-half premium rate without regard 
to work previously done during the workweek. 


These arrangements have been in effect since 1916, when 
the International Longshoremen’s Association made its first 
-eollective-bargaining contract with employers in New York. 
One of the purposes of this arrangement, substantially 
realized, was to concentrate the work of the longshoremen 
‘in the straight-time hours. The intended effect of such 
2 


|? The following figures, compiled in Justice Frankfurter’s 


dissenting opinion in the Bay Ridge case and based upon the 
| record and lower court findings, indicate the exceptional 
aoe of ‘‘overtime’’ work: 
Oct. 24, 1938 

! (effective date Apr. 1, 1944-~ 
1932-37 of FLSA) to Mar. 31, 1945 
average Aug. 31, 1939 (height of war- 
| (eve of war) time activity) 
Work performed during straight-time 


UE oe 79.93% 75.03% 54.5% 
oh Gh 15.13% 17.89% 20.5% 
Meereek-end work..................+- 4.94% 7.08% 25.0% 
| Total night work by men who had 

, _ worked during same day.......... 13.2 % 23.29% 44.5% 
| Ditto by those who had not......... 86.8% Ome 55.5% 


_ Total man-hours, consisting of night 
' work by those who had not worked 
miming same day.............++-- 2.50% aya IVE 
_ Concentration of man-hours, straight 
Smetmne over overtime.............-. 11.22 8.47 3.38 
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concentration was to bring about the employment of more 
men as there is pressure for more work to be done in the 
straight time hours. (See Bay Ridge Operating Co., Inc. v. 
Aaron et al., 334 U. 8S. 446, 470.) This arrangement also 
served to compensate longshor emen for working at undesir- 
able times. 

After the enactment of the Fair Labor Standards Act, 
both parties to the longshore agreements proceeded on the 
assumption that the employer would receive credit under 
the act for overtime stipulated in the collective-bargaining 
agreement for all overtime work, including that work which 
was performed outside the normal working hours and for 
which the premium rate of time and one-half was paid. The 
parties took this position without regard to whether or not 
payment of this premium rate was premised upon the num- 
ber of hours previously worked. Indeed, the parties ex- 
pressly referred in their contract to these payments as 
‘“overtime.’’ There is‘no evidence of anv issue being raised 
with respect to this arrangement and its administration 
until October of 1948. 

Indeed, in December 1938, 2 months after the Fair Labor: 
Standards Act became law, representatives of the industry’ 
on the west coast were officially advised by the regional at- 
tornev of the Wage and Hour Division that ‘‘eloeck over- 
time’? at one and one-half the contract straight-time rate 
met the overtime provisions of the act. The inquiry was: 
whether, in computing statutory overtime under labor agree- 
nents or company practices which— 


fix a straight-time rate and also an overtime rate of pay at! 
one and one-half the straight-time rate, the former being. 
applicable during specified hours of the day, the latter after. 
the expiration of a maximum number of hours specified or 
at certain times such as at night or on Sundays or holidays— 


it was proper to take the view that— 


the term ‘‘regular rate’’ as used in the act is the straight- 


time rate and not the overtime rate. 


The regional attorney replied that— 


where collective-bargaining agreements or company prac- 
tices have established a straight-time hourly rate of pay 
and also an overtime hourly rate of pav at one and one-half 
times the straight-time rate, the straight-time rate is the 
“Tneomlar’? 1 rithin th ing of section 7 f @ 

regular’’ rate, within the meaning of section 7 (a) of the 
Fair Labor Standards Act. 
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The Administrator of the Wage and Hour Divison con- 
sistently held, prior to the Bay Ridge decision, that premium 
rates for week-end and holiday work of at least one and 
one-half times the rate paid during the normal or regular 
working hours were true statutory overtime rates, and 
hence were to be excluded in computing the ‘‘regular rate”’ 
for overtime purposes and could be credited against statu- 
tory overtime. (See Interpretative Bulletin No. 4, U. S. 
Department of Labor, Wage and Hour Division, pars. 13, 
po, 70.) 

By letter dated October 15, 1943, the Administrator of the 
Wage and Hour Division advised the War Shipping Ad- 
ministration, for the account of which a snbstantial amount 
of all stevedoring work was then being done, that the so- 
ealled ‘‘clock overtime’’ provided for in labor contracts for 
work after 5 p. m. did not constitute statutory overtime. 
He suggested that conferences be held to consider the prob- 
lem. The effeet of this administrative interpretation was 
to treat the ‘‘clock overtime’’ rate as a part of the ‘‘regnlar 
rate’’ of pay which should be used as a basis for calculating 
the statutory hability for hours worked in excess of 40 hours 
per week. It also denied to the employer the right to apply 
the 50 percent premiun to any statutory lability arising 
from working his employees in excess of 40 hours a week. 
No complaint was made as to the propriety of treating the 
“contract overtime,’’ rate for week-end and holiday work 
as statutory overtime. As disclosed in the table cited above, 
between April 1, 1944, and March 31, 1945, about 45 percent 
of the work was being performed during contract overtime 
hours, about equally. divided between night work (1. e., after 
p.m.) and weekend work. 

The testimony before this committee reveals that, follow- 
ing this letter, extended conferences were held between the 


Administrator and the War Shipping Administration as 


ae 


well as other branches of the Government, including the 
War and Navy Departments, and the Department of Justice. 
All Government agencies, except the Wage and Hour Di- 
vision, were of the opinion that the overtime practices of the 
industry were valid. The Administrator refrained from 
taking final and formal action on the issue or from attempt- 
ing to enforce his position through injunctive action, as he 
had the right to under section 17 of the Fair Labor Stand- 
ards Act. Government contracting agencies instructed the 
industry to maintain their normal practices and carly im 
1945 entered into indemnity agreements protecting the 
stevedoring companies against lability. 
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Except for special situations of limited scope in Puerto 
Rico and Davisville, R. I., the broad issues out of which the 
Bay Ridge decision resulted developed from litigation insti- 
tuted in 1945. It is significant to note that, prior to the insti- 
tution of these suits, the employees were compensated in 
accordance with the previous understanding of the parties 
to the collective-bargaining agreement without complaint of 
either labor organizations or individual employees. The 
district court ruled against the claimants but was reversed 
by the cireuit court of appeals and the Supreme Court upon 
appeal. The majority of the Supreme Court, in the Bay 
Ridge decision, held that the statutory overtime concept 
was based upon ‘‘excessivity’’ and that the so-called clock 
overtime provided for in the collective-bargaining agree- 
ment therefore did not fall within the statutory concept. 


B. Other industries 


In industries other than longshore, stevedoring, and build- 
ing and construction, it has also been a practice of long stand- 
ing to pay premiuni rates of time and one-half, pursuant to 
eollecting-bargaining agreements for work before or after 
certain designated hours or for work on week ends and holi- 
days. Thus, a study by the Bureau of Labor Statistics, pub- 
lished in the Monthly Labor Review for October 1947, and 
based on an analysis of over 400 union contracts covering 
slightly over 2 ,000,000 workers in 31 manufacturing and non- 
manufacturing industries, showed that about half of the 
agreements contained provisions for premium pay of at least 
time and one-half for week end and holiday work. More 
specifically, the Bureau found that (1) over 50 percent of 
the agreements, ‘‘covering over 750,000 workers * * * 
had provisions requiring penalty rates for work performed 
on Saturday as such’’; (2) ‘‘about 60 percent, covering a 
similar proportion of workers, required penalty rates for 
Sunday work as such’’; (3) ‘‘more than four-fifths of all 
workers in the sample received premium pay for production 
work on holidavs’’; and (4) in several industries, including 
automobiles, eat textiles, men’s clothing, and canning and 
preserving, agreements specified premium pay of time and 
one-half for work outside an employee’s regular shift. The 
stndy further stated that— 


more than 80 percent of the workers who received premium 
pay for Saturday or Sunday as such were paid time and a 
half for Saturday work and double time for Sunday work, 
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irrespective of the number of hours previously worked dur- 
ing the week— 


while of those paid premium rates for holiday work— 
two-thirds were paid double time, and a third, time and a 
half. 


It is readily apparent, therefore, that the ‘‘overtime on 
overtime’’ problem, especially that aspect of it which relates 
to week-end and holiday work, is of general application. 

Testimony presented to your committee by representa- 
tives of nonmaritime industries fully substantiates the fact 
that the ‘‘overtime on overtime’’ problem is not confined to 
the longshore and stevedoring industries. Mr. Walker 
Cisler, executive vice president of the Detroit Edison Co., 
testified that the union contracts of that company, which, 
of course, operates on a continuous basis, require the pay- 
ment of time and one-half for work outside scheduled hours. 
He estimated the potential hability of that company for over- 
time on overtime at ‘‘well over $1,000,000 annually.’’ Rep- 
resentatives of other public utilities, such as Cleveland Elec- 
tric Illuminating Co. and the Wisconsin Public Service 
Corp., testified in support of the bill. My. C. B. Boulet, di- 
rector of personnel of the Wisconsin Pubhe Service Corp., 
testified that, based upon his experience as the chairman of 
the industrial relations committee of the Edison Electric 
Institute, the problem for utilities generally is serious and 
merited prompt relief. 

In addition, D. W. Tracy, president of the International 
Brotherhood of Electrical Workers (AFL), the oldest and 
largest labor organization in the electric utility field, in a 
formal statement to the committee, said: 


T heartily support the legislation which has been proposed 
for the longshoring stevedoring, and building and construc- 
tion industries. It is my view, based upon the experience of 
the brotherhood in dealing with the overtime-on-overtime 
problem in the many industries of the United States where 
we represent employees, that there is an equal need for 
quick action in the electric utility industry prior to the enaet- 
ment of the general amendments to the wages and hours 
laws. 


Additional evidence before the committee from various 
industries, including general construction, meat packing, 
brewing, warehousing, printing, and publishing, makes clear 
that the perplexing problem of ‘‘overtime on overtime”’ is 
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not confined to the longshore and stevedoring industries. 
In consequence, it is apparent that the bill should be of gen- 
eral application, and your committee so recommends. 


RETROACTIVITY 


The only auestion remaining for consideration is whether 
the provisions of this bill should be made retroactive so as 
to prevent the maintenance of suits now pending or the en- 
forcement of claims which shall have accrued prior to the 
enactment of this bill. 

In considering this question, we have been fully cognizant 
of the traditional policy against the granting of such relief 
except under special circumstances. Deviations from this 
policy, we believe, should not be made lightly, for retroactive 
relief is an extraordinary remedy. 

The issue which the committee has had to resolve was 
whether the facts establish the special circumstances war- 
ranting retroactive relief. We are of the opinion that they 
do. The considerations prompting this conclusion are as 
follows : 


1. The claims are in the nature of windfalls and in deroga- 
tion of the collective-bargaining agreements as understood 
in the past by the contracting parties. The longshore con- 
tract involved in the Bay Ridge case specifically stated that 
all time not denominated straight time ‘‘shall be considered 
overtime and shall be paid for at the overtime rate.’’ More- 
over, the denial of retroactive relief would, in effect, penalize 
the large bulk of employees who have chosen to abide by 
the terms of the collective agreement. The inequity of 
allowing such claims to prevail is further aggravated by 
reason of the fact that the bulk of such claims arose from 
wartime exigencies which distorted normal work patterns. 


2. The premium arrangements, understood by the con- 
tracting parties to conform to the statutory overtime re- 
quirements, were the result of collective bargaining. There 
is no evidence that the bargaining was other than at arm’s 
leneth. It resulted in an arrangement which was highly 
advantageous to the employees covered by the collective 
agreement. As the district court found in the Bay Ridge 
ease, there was 814 times as much contractual overtime 
as there was overtime measured by the number of hours in 
excess of 49 worked for one employer. Further, to the 
extent to which the arrangement was intended to and did 
spread employment by encouraging the concentration of 


of 


work in straight-time hours, it is consistent with one of the 
main purposes of the maxunum hour provision of the Fair 
Labor Standards Aet. 


3. The House and Senate reports on the Fair Labor Stand- 
ards Act strongly support the view that the act was— 


iiiended to aid and not supplant the efforts of American 
workers to improve their position by self-organization and 
collective bargaining (H. Rept. No. 1452, 75th Cong., 1st 
sess., p. 9; 8. Rept. No. 884, 75th Cong., Ist sess., pp. 3-4). 


4, Without retroactivity, the effect upon many companies 
that have an important impaet upon ecommerce may be dis- 
astrous. As to the longshore industry, estimates of poten- 
tial liability range from $10,000,000 to approximately $300,- 
000,000. It is contended that the Government would assume 
Bech of the potential liability. This would appear to be the 
situation, at least in those areas covered by War Shipping 
‘Administration eontraets, as a result of the cost-plus-fixed- 
fee arrangement and the 1945 indenmity agreement. It is 
questionable, however, whether the same result would follow 
outside this area, as, for example, contraets with the War 
Department, which did not contain any cost-plns-fixed-fee 
provision. It is probable, therefore, that the industry, in the 
avent of successful prosecution of these cases, would not be 
completely insulated. The evidenee presented to your com- 
mittee reveals that the average stevedore has a net worth of 
between $100,000 and $250,000; that his annual wage bill is 
between 10 and 15 times his net worth; that colleetion of 
claims, adding only 5 percent per annum to his wage bill for 
only 2 vears, will threaten bankruptcy to many of.the eom- 
panies affeeted. Liability for even a small portion of these 
plaims will threaten the survival of many of these companies. 


5. On the basis of the evidence, it seems reasonably clear ~ 
that prior to 1943, the parties had no notice of their potential 
liability under the overtime provisions of the Pair Labor 
Standards Act. Indeed, as early as Deeember 1938, in a let- 
‘er written by the regional attorney of the Wage and Hour 
Division in San Franciseo, to a representative of the long- 
shore industry, the statement was made that the clock over- 
ime arrangement constituted statutory overtime This let- 
‘er was part of the evidence prodneed in the recent trial of 
i@ issue before the Federal district court in California, as 
bart of the good-faith defense under the Portal-to-Portal Act 
Publie Law 49, 80th Cong.). The court rendered judgment 


} 
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against the plaintiffs on the basis of this defense. See Moss 
v. Hawaiian Dredging Co., decided March 30, 1949, Case 
No. 25299-G, United States District Court, Northern Dis- 
trict of California, Southern Division.) 


6. Great reliance is placed by opponents of retroactivity ° 
upon the position taken by the Wage and Hour Division in| 
1943 and subsequent thereto. In a letter to the War Ship-. 
ping Administration, dated October 15, 1943, the Adminis- - 
trator stated that in his view the overtime practice of the’ 
longshore industry was in violation of the overtime pro-- 
visions of the Fair Labor Standards Act. He noted that! 
any change in wage practices of firms operating under con-- 
tract with the War Shipping Administration required ap-- 
proval of that agency and therefore invited comments and 
suggestions from it. There followed numerous conferences. 
among interested Government agencies and it was the view, 
of the War Shipping Administration, the Army and Navy, 
and the Department of Justice, that the Wage and Hour! 
Administrator was wrong in his construction of the act. 
While the Administrator is vested with responsibility of ad-/ 
ministering the Fair Labor Standards Act, and consequently : 
his views are to be accorded considerable weight, his judg-: 
ment is not necessarily infallible. Thus, the Administrator, 
during this period, continued to uphold the propriety of 
crediting week end and holiday contract overtime against 
statutory overtime, although it is to be noted that the Su-| 
preme Court subsequently ruled that this practice was like- | 
wise erroneous. These circumstances, i. e., the division | 
view among responsible Government officials, the length of 
the period during which the parties had observed this prae 
tice without issue being raised, and the fact that there was a 
reasonable question as to the correctness of the Adminis- 
trator’s view, deprive the notice argument of much of its 
persuasive force. ' 


The committee therefore recommends that the bill include 
a provision for retroactivity. Precedent for such a retro- 
active provision is found in the Portal-to-Portal Act. Under 
section 2 of that act, Congress provided relief against portal 
to-portal claims arising out of the Supreme Court decision 
in the Mt. Clemens case (328 U. S. 680). Under section 3 
(d) of that act, Congress retroactively validated compro- 
mise agreements which had been rendered invalid by the 
Supreme Court decision in Schalte v. Gangi (328 U.S. 108). 
In section 9, Congress provided for good-faith defense 
against existing Wage and Hour claims of all kinds in order 
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to meet the problems resulting from Supreme Court de- 
cisions in cases such as Jewell Ridge Coal Corp. v. Local No. 
6167, UMW (325 U.S. 161), and Addison v. Holly Hill Fruit 
Products, tame. (322 U.S. 607). 


The action of Congress in the Portal Act in meeting the 
problems arising from these decisions represented a lawful 
and proper exercise of its legislative functions. Under the 
Fair Labor Standards Act, the courts are precluded from 
granting equitable relief, however harsh or oppressive the 
consequences. “Such matter s,’’ the courts have declared, 

‘are for Congress and not for the courts’? (Mlissel v. Over- 
night Motor Transportation Co., 126 I’. (2d) 98, 111, affimed 
mo U.S. 572). (Sec also Ber balas v. Cuneo Printing Indus- 
tries, 140 F. (2d) 826, 829.) 

The constitutionality of the Portal-to-Portal Act has been 
sustained in more than 100 Federal court decisions, includ- 
ing 10 decisions by 6 different circuit courts of soe 
Rogers Cartage Co. v. Reynolds, 166 F. (2d) 317 (C. C. A 
mr ocese V. Bethlehem Steel Co., 168 F. (2d) 58 (C. C. A. 4) 
Atallah v. B. H. Hubbert & Son, Imc., 168 F. (2d) 993 
(C. C. A. 4); Battagha v. General Motors Corporation, 
m9 Bf, (2d) 254 (C. C. A. 2); Darr v. Mutual Life Insurance 
Pon-pany, 169 F. (2d) 262 (C. C. A. 2); Fisch v. General 
Motors Corporation, 169 F. (2d) 266 (C. C. A. 6); Role v. 
BeVeds Lumber Company, 171 F. (2d) 706 (C. C. A. 9); 
Beotter v. Kanser Co., 171 F. (2d) 705 (C. C. A. 9); ree ‘e 
Hercules Powder Company, i We 2c) O50 CC aie a 
McDamiel v. Brown & Root, Inc., 172 ¥. (2d) 466 (C. C. he 
10). In every case where an effort was made to secure Su- 
preme Court review of lower court decisions, the Supreme 
Court has declined to grant certiorari: Battaglia v. General 
Motors Corporation, 335 U. S. 887 ; Darr v. Mutual Life 
Insurance Company of New York, 3385 U. 8. 871; Atallah 
vB. H, Hubbert & Son, Inc., 335 U.S. 868; Fisch v. General 
Motors Corporation, 335 U.S. 902. In this connection, the 
following quotation from Judge Parker, speaking for the 
Circuit Court of Appeals of the Fourth Cireuit in Seese v. 
Bethlehem Steel Co. (168 F. (2d) 58, at 64) is especially 
pertinent: 

Looked at in another way, all that Congress has done by 
the legislation here under consideration is to validate the 
contr acts and agreements between emplover and emplovee 
which were invalid under the Fair Labor Standards Act by 
reason of the interpretation placed by the Supreme Court 
upon that act; and the authority of the legislative body to 
validate voluntary transactions which at the time they were 
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have been condemned in a long line of decisions by the 
Supreme Court and several circuit courts of appeals, in- 
cluding, to mention a few, Walling v. Helmerich & Payne 
(323 U. 8. 37), Walling v. Alaska-Pacific Consolidated 
Mining Co. (152 F. (2d) 812 (C. C. A. 9)), Robertson v. 
Alaska Juneau Gold Mining Company (157 F. (2d) 876), 
and Walling v. Youngerman-Reynolds Hardwood Company 
(325 U. 8. 419). The bill would in no way validate such 
schemes or devices or affect the principles established by 
this line of decisions. In this regard it may be pointed out 
that, in the longshore industry on both coasts, the con- 
tractual basic workdays are bona fide arrangements of long 
standing reflecting the established practice of the parties 
as contrasted with artificial or fictitious standards. 

The effect of section 2 of the bill would be to make the 
provisions of section 1 retroactive so as to prevent the 
maintenance of suits now pending or the enforcement of 
elaims which may have accrued prior to the enactment of 
this bill. The intent of section 2 is to treat as overtime pre- 
mium any portion of the compensation paid in any work- 
week pursuant to the standards contained in section 1 which 
was paid prior to the date of enactment at a rate of not less 
than time and one-half the rate applicable for the same work 
during nonovertime hours. If any portion of the contract- 
ual overtime compensation in any workweek was paid at a 
rate of less than time and one-half the normal, basic, or 
regular rate for such work, that portion is not treated as | 
overtime premium. 


Changes in H. R. 858 


Provisions in H. R. 858 which your committee recom- 
mends be omitted are printed in linetype, new matter is 
printed in italic, and provisions of H. R. 858, in which no 
change is recommended, are shown in roman. 


[H. R. 858, 80th Cong., 1st sess. ] | 


i 


[Omit the part struck through and insert the part pr inted | 
mM elie] 


An Act to clarify the overtime compensation provisions of | 
the Fair Labor Standards Act of 1938, as amended, as | 
applied in the longshore, stevedoring, building and con- 
struction industries 
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Be it enacted by the Senate and House of Representatives 
| of the United States of America in Congress assembled, 
' That section 7 of the Fair Labor Standards Act of 1938, as 
: amended, is amended by adding at the end thereof [a new 
- subsection (e)] * two new subsections, (e) and (f), to read 
/as follows: 


(1) who is paid for work on Saturdays, Sundays, or 
holidays, or on the sixth or seventh day of the work 
week, at a premium rate not less than one and one-half 
times the rate established in good faith for like work 
performed in nonovertime hours on other days, or 


: 

(2) who, in pursuance of an applicable employment 
contract or collective bargaining agreement, is paid for 
work outside of the hours established in good faith by 

| the contract or agreement as the basic, normal, or reg- 
ular workday (not exceeding eight hours) or workweek 
: (not exceeding forty hours), at a premium rate not less 
than one and one-half times the rate established in good 
: faith by the contract or agreement for like work per- 
formed during such workday or workweek, 
the extra compensation provided by such premium rate shall 
“not be deemed part of the regular rate at which the em- 
ployee is employed and may be eredited toward any pre- 
| mium compensation due him under this section for overtime 
‘work,’’ 


Sec. 2. No employer shall be subject to any liability or. 
punishment under the Fair Labor Standards Act of 1938, as 
amended (in any action or proceeding commenced prior to 
or on or after the date of the enactment of this Act) on ac- 
“Count of the failure of said employer to pay an employee 
compensation for any period of overtime work performed 
prior to the date of enactment of this Act, if the compensa- 
tion paid prior to such date for such work to said employce 
‘was at least equal to the compensation which wonld have 
been payable to said employee for such work had the amend- 


| 
———— 

| 

| *Struck out in copy. 

t 
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ment made by section 1 of this Act been in effect at the time 
of such payment. 


Passed the House of Representatives February 21, 1949. 
Attest: 


Ralph R. Roberts, Clerk. 


Amend the title so as to read: ‘‘ An Act to clarify. the over- 
time compensation provisions of the Fair Labor Standards 
Act of 1938, as amended.”’ 
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